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ARGUMENT 
POINT І 


The trial court erred in suppressing the unco- 
erced, voluntary testimony of Lois Hennessy (a 
which was obtained during a gambling investiga 
tion which involved contacts with various flowe: 
shop employees and (b) which, in any event, in- 
volved no knowledge by the Government agents as 
to any illegality in the December 18, 1974 incident. 


| is clear th: SUII l H 
an act of free will sufficient to purge 
unlawful invasion that may have occurred on De 
18, 1974 Wong Sun v. United State 71 US, 471 


186 (1963) 


There may | ' qu пом 
tumon ( A nt 
ı Governme! el O1 bou e 
seized or sta ! werheard, is subje 
ession as the fru 1 


nal illegality and the witness’ testimony" as 
this inquiry. 


From beginning to end. the instant case is a far 
ery from Brown, Karathanos, Tane or any of their ilk 
Here, Police Officer Biro was not pursuing any official 
duties when he chanced upon the envelope in the flower 
shop on December 18, 1974; rather, he was taking : 
smoking break from kis school crossing patrol and found 
Miss Hennessy reading a newspaper. No strong-arm, 
coercive or flagrant tactics of even the slightest nature 
are to be found in Biro's conduct Biro merely asked 
Miss Hennessy a few quest concerning Whose en- 
velope it was. Biro then left the envelope where he 
found it. In sum, Biro's perhaps unfortunate curiosity 
ean hardly be said to constitute “purposeful and flagrant 


official misconduct.” 


Some three or four months later, FBI Agent 
visited Miss Hennessy for 20 to 30 minutes at about 


home in the presence of her mother 
1 


- x 


7:30-8:00 P.M. ir 


Í 
and two sisters (Tr. 153-154 Emory was total 


1€ 
aware of any illegality on Biro's part (Tr. 362 No 
specific questions were put to Miss Hennessy about the 
December 18, 1974 incident (Tr. 289-3901. In fact, what 


a 


appears to have been foremost in Miss Hennessy's mind 
at the time was a softball game that she had lost (Tr. 
125). In the course of the brief interview during which 
Miss Hennessy related certain facts surrounding the 
events of December 18, 1974, Emory asked Miss Hen- 
nessy “if she would be willing to help the Governmen 
and she said she would and she went about telling me 
about the fact that she was in Police Sciences at West 
chester County College, she was interested in police 
work” * (Tr. 390) A careful review of this record 


Emor also testified that Miss Hennessy seemed t he 


makes clear (i) that at the of his investigation there 
had been no knowledge on tm. ry's part of any ille alit 
as to the intrusion, and (iii that Miss Hennessy's 


cision to assist the Government was voluntarily 


entirely of her own free will. 


T! is, Miss Hennessy's decision to testifv was not th« 


result of any Government pressure, but rather was quit: 


clearly an "aet of free will” of sufficient independenci 
"to purge the primary taint of the unlawful invasion." 
Wong Sun V. United States, 3 U.S. at 486: 

States у. Karathanos, supia at p. 1729. And, as 
below concluded, Special Agent Emory was 
aware that Biro's perusal of the envelope was unlawful 
(App. 16a). It is thus crystal clear that the Govern- 
ment did not knowingly use an unlawful search to coerce 
Miss Hennessy into testifying. The Government re- 
spectfully submits that the primary taint of any unlaw- 
ful invasion which may have occurred on December 
18, 1974 was long since purged when Miss Hennessı 
freely agreed to assist the Government. Accordingly 

her testimony should properly have been received 


i 


POINT II 


The trial court erred when it suppressed Lois 
Hennessy’s testimony since she would have been 
discovered as the normal output of the Govern- 
ment's investigation, even if the December 18, 
1974 intrusion hed not occurred. 


In United States v. Falley, 489 F.2d 33, 41 (2d Cir. 
1973), this Court held that the Government can over- 
come an illegal intrusion by establishing the following by 
a preponderance of evidence: 


“If the investigation was in fact instigated by in- 
formation that was discovere? independently of the 
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illegal intrusion and if the illegally obtained in- 
formation would not have been, in and of itself, 
sufficient in the normal case to trigger this type of 
i tigation, then the investigation has not been 
tainted and no indirect, derivative taint attaches 
to any of the evidence produced by the investiga- 
tion. Second, the law focuses attention on the 
investigative findings themselves. If the evidence 
produced by the investigation was simply the nor- 
mal output of that investigation, then the investi- 
gation findings have not been tainted directly.” 


United States v. Capra, 501 F.2d 267, 280 n. 12 (2d Cir. 
1974): United States v. Cole, 463 F.2d 163, 172 (2d Cir. 
1972); United States у. Friedland, 441 F.2d 855 (2d 
Cir. 1971): Virgin Islands v. Gereau, 502 F.2d 917, 927- 
928 (3d Cir. 1974); United States v. Evans, 454 F.2d 813. 
818-819 (8th Cir. 1972). These cases recognize that the 
taint from an unlawful search is removed if independent 
investigation would have led to the evidence in question 
absent the illegality. 


In the instant case, the basis for the trial court’s 


its conclusion that “while certainly it is pos- 
perhaps even probable, that the FBI would have 
interviewed Miss Hennessy later in the course of the 
gambling investigation (App. 14а-15а TEX 
clear that the illegal search was at least in part the actual 
source of the Government's informati that Lois Hen- 
nessy would be an important witness about Ceccolini's 
gambling activities, and that prior to the search the Gov- 
ernment's attention had not focused on her in that capa- 
city” (App. 14a). 


It is apparent, however, that Miss Hennessy’s testi- 
money would have been procured as the “normal output” 
of its investigation, even apart from the intrusion of 
December 18, 1974. Infra, p. 14. It is also obvious that 


the investigation which led to the defendant’s grand jury 
subpoena and the subsequent indictment for perjury com- 
mitted in May 1975 began long before the December 18, 
1974 search. 


Special Agent Emory testified that the Sleepy Hol- 
low Flower Shop was under periodic physical and 
photographic surveillance from July of 1973 to Decem- 
ber of 1973 (Tr. 302-308). In December of 1973, one 
year before the unlawful search, the Federal Bureau of 
Investigation had concluded on the basis of six months of 
surveillance that Francis J. Millow was using the Sleepy 
Hollow Flower Shop ‘as well as other stores along Beek- 
man Avenue) as a “spot” or place to pick up gambling 
wagers (Tr. 315-316 See United States v. Falley, 489 
F.2d at 40; United States v. Capra, 501 F.2d at 280. In 
addition, prior to December 18, 1974 intrusion, the police 
had intercepted a telephone call between Millow and 
the defendant which, as the Court found, made clear that 
a gambling operation was involved. Thus, it cannot be 
said that Patrolman Biro’s chance perusal of the con- 
tents of the envelope initiated the investigation of the 
Sleepy Hollow Flower Shop and the persons associated 
with it: at worst; from the Government’s viewpoint, 
Patrolman Biro’s perusal of the envelope on December 18, 
1974 corroborated the pre-existing conclusion of the Fed- 
eral Bureau of Investigation that the flower shop was a 
gambling spot. 


Likewise, Patrolman  Biro's examination of 
envelope in the flower shop and his subsequent con- 


clusion that it contained poliey work did not trigger a 


federal grand jury investigation of the activities sur- 
rounding the Sleepy Hollow Flower Shop. The informa- 
tion obtained by Biro occurred only in the context of pre- 
existing surveillances and the on-going invesagation which 
established that the flower shop was one of the "spots" 
along Beekman Avenue which was being utilized by Fran- 


Millow t ick un w: is inconceivable that 


one iso ed report bı patrolman f the North Tarry- 


1 


cis J. 


town Pol Depart ıt to the United States Department 
of Justi hat liey work w: in a flower shop 
could trigger a special ıl Grand Jury investigation 
of the people a l ith the store without the pre- 
existence of sIN th f Federai Bureau of Investiga- 
tion surveillance which established that the activities 


around the flower shop were part of a much 


larger gambling conspiracy. 


Finally, there is ample evidence demonstrating that 
Lois Hennessy's identity as a potential witness to a crime 
was “simply the normal output of the (gambling) in- 
vestigation.” 

Special Agent Emory testified that, although he had 
concluded in December of 3 that the flower shop v 
a “spot,” he never saw gambling “work” pass between 
Ceccolini and Millow. Special Agent Emory went on to 


4 


that since he was unable, through observations 


alone, to prove Ч ассигасу of his belief that Millow 


made daily vi о Ceccolini's store to pick up gambling 


wagers, his next investigative step would have been to 
contact an informant or, failing that, to interview em- 
ployees of the shop. (Tr. 385-386) And, as the record 
makes clear, Miss Hennessy, together with various otheı 
flower shop employees who had not been involved in the 
зіго incident, were ail subpoenaed before the Grand 
Jury. Thus, Miss Hennessy would have been uncovered 
even had the Biro incident not taken place. This is shown 
by Special Agent Emory’s testimony that the reason that 
he brought Lois Hen: essy U the attention of the United 
States Department of Justice in March of 

cause of the Biro incident and because she was employed 
by Sleepy Hollow Flower Shop. (Tr. 403). Just as 
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Jiro's intrusion did not trigger the federal investigation 


15 


of the activities surrounding the Sleepy Hollow Flower 
Shop, it is important to note that it was only part of 
the reason that Miss Hennessy was brought to the atten- 
tion of the Federal Government Miss Henness\ Was an 
employee of the flower shop and, as in fact occurred, it 
was only natural that flower shop employees were inter- 


viewed and brought before the Grand Jury 


Falley recognized that “te ven if the address bool 
had shortened or facilitated the investigation, it did not 
supply fruit sufficiently poisonous to be fatal.” 489 F.2d 
at 40. As was true in Falley, “it would only have been 
matter of time” before the Government discovered Miss 
Hennessy. Thus, this is not a case involving a “hypo 
thetical independent source.” Roberts у. Ternullo, 18 
Cr. L. 2415, 2416 (E.D.N.Y. 17/76) ; United States 


Capra, 501 F.2d at 280. 


The conclusion that Miss Hennessy’s testimony was a 


1 + 


normal output of the gambling investigation is but- 
y the fact that Miss Kosilla, Miss Vitagliano 
and Mrs. Albanese—all r shop employees—and Mr. 


tressed DN 


Maladrino were subpoe! to testifv before the grand 
jury although none them were present during the 
December 18, 1974 intrusion. Special Agent Emory 
stated that Mr. Maladrino owned a store on Beekman 
Avenue approximately one hlock from the defendant's 
flower store and that Millow used to visit Maladrino’s 
store before entering the Sleepy Hollow Flower Shop 
Miss Kosilla, Miss Vitagliano and Mrs. Albanese were 
other employees of the Sleepy Hollow Flower Shop who 
were questioned generally about whether any gambling 
was being conducted or facilitated at the store ІТ 
408-410, 425-428). 


The Government’s interest in the Sleepy Hollow 
Flower Shop was not initiated by the December 18, 


16 

1974 intrusion. It is thus obvious that Lois Hennessy 
wouid have been identified as a Government witness even 
without tne Biro .acident. This is further substantiated 
by the faci a telephone call from Millow to the defendan 
at the Sleeps Hollow Flower Shop Was intercepted two 
weeks before the December 18 incident. There can be 
no dispute that, as the Court found, this call pertained 
to gambling. Thus, two weeks before the intrusion, the 
Government possessed evidence which strongly corrobo- 
rated the Federal Bureau of Investigation’s conclusion 
that Millow was using the Sleepy Hollow Flower Shop 
to pick up gambling wagers and that a grand jury inves- 
tigation of the people associated with the shop was 
merited. 


It is thus crystal clear that the testimony of Miss 
Hennessy was procured as the result of the normal out- 
put of the gambling investigation which was already in 


progress. 
POINT 111 


The testimony of Miss Hennessy adduced at triai, 
even if the fruits of an illegal search, should be ad- 
mitted in a perjury prosecution where, as here, 
the perjury occurred after the intrusion. 


Even assuming arquendo—and contrary the posi 


tion taken herein—that the testimony of Lois Hennessy 


were somehow construed to be the fruit of an Шера! 
search, it should nevertheless have been considered by 
the Court below, where the defendant was charged with 
perjury that occurred five months after the unlawful 
intrusion. The admission into evidence of such testi- 
mony would not affect the deterrent purposes of the ex 
clusionary rule because a defendant's future perjury 
cannot be foreseen by law enforcement agents at the 
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CONCLUSION 


The order of the District Court should be reversed 
and the conviction on Count One should be rein- 
stated. 


MICHAEL D. ABZUG, 
PETER D. SUDLER, 
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Docket Entries 


FOR THE Sot ERN DISTRICT OF NEW YORK 


STATES OF AMERICA, 
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-> a 


RALPH CECCOLINI 


Dat 


6- 2-75 Filed indictment an ordered sealed 


ordered Gagliardi, J. B W issued 


Indictment ordered unsealed. Gagliardi, J 


Deft atty. present Pleads not guilty 


continued released on $5.000. P.P B. C; 


Deft 


ise as- 


signed to Judge Gagliardi for all purposes 


Gagliardi, J 


‘iled magistrate's 


sheet, indictment 


appearance bond 


Filed deft.'s motion re: copy inspection, 


' 


ес 


Filed Си vt. 8 affdvt. re response to motion for 


discovery and b p. 


Deft.'s motion for a non-jury trial 


and à 


general verdict Granted Waiver signed this 


date. Non-jury trial begun before 


Gagliardi. 
10-15-75— Trial cont'd. 


10-16-75— Trial cont'd. 


Judge 


Indictment 


75 Cr. 516 


D: fi ndar f. 


Counts One and Two 


arges 


in the United 
strict of New 
and inquiri! for that Istri o violations of 
gly and con- 


clarations as 


the said Grand 
Jury was conduet an i tigation into possible viola- 
tions of United States laws prohibiting the conducting, 
financing, managing pervising and directing of an 


illegal gambling busine in violation of Title 18, United 


states ode, eti > | ‘onspiring to do so in 


es Code, Section 371. 


at 


1а 
Indictment 


: i! y that the Grand 
Лізу ascertain informati on xtent of the 
defendant Ralph Ceccolini’s knowledge of, and partici- 
pation in, «awful policy, horse, and sports gambling 
operation in and ind North Tarrytown, Yonkers, the 
upper Brony l -on-Hudson. Tuckahoe, Eastchester, 
and lower "ew Eochelle; whether the defendant, Ralph 
Ceceolini yiicipating in the aforesaid gambling 
operatii y regula Чу accej ting and collecting policy 
wagers foim individual bettors and transferring them to 
Joseph Millow at the S] PD low Flower Shop, 52 Beek- 
man Avenue, North Tarrytown, New York; and whether 
the defendant, Iph Ceccolini, was participating in the 
aforesaid gambling operation by accepting and collecting 
football and baseball wager from individual bettors and 


transferring t t ank Bucei at the Sleepy Hollow 


in 
Flower Shop, 52 Beekman Avenue, North Tarrytown, 
New York. 


aforesaid, the defendant 
aring as a witness under oath in a 
aid Grand Jury, did testify falsely 
aforesaid material matters and did 


declarations: 


(COUNT ONE) 


“Q. Do you know a man by the name of Frank Millo? 
A. Yes. I do. I don’t know hom as Frank. I know him 
as Josep! > 

Q. Does Mr. Millo come into your flower shop often? 
A. Yes, he does. 

Q. For what purpose? A. Well, he comes in the 
store, I would say, every morning 

Q. Every morning? A. Right. 


oa 
Indictment 


Q. At what time? A. Ten o'clock. Between 10:00 
and 11:00, I would say. 

Q. Does he buy flowers every morning at 10:00 
o'clock? A. No. 

Q. Has he ever bought flowers from you? A. Yes, he 
has. 

Q. How frequently? A. Not every day. 

Q. For what purpose does he come into your flower 
shop at 10:00 o'clock? A. Well, —how should I put it 

Q. Would it I lp you if I said that the purpose for 
Frank Millo coming into your flower shop is to pick up 
poliey work? A. No. 

Q. That's not the purpose? A. No, it isn't. 

Q. What's the purpose? A. I gave him a few bets, I 
would say probably about three, since I know him. I have 
known him all his life. I know his family. 

Q. You bet, you bet with Mr. Millo? A. I have. I 
would say about three times. 

Q. Policy bets or horse bets? A. No, numbers. 

Q. Policy bets? A. Yes. 

Q. Three times, you said? A. Yes, I would say about 
three times. 

Q. No more than three times? A. No. I would think 
so. 


Q. In what amounts, do you recall? A. I think a 
dollar. 


Q. Did you give the money directly to him when you 
were making the bets? A. Yes, I did. 

Q. Does he make a notation on a pad? A. Yes, I think 
he did. 

Q. Have you seen that? A. No, but I know that he 
makes notations. They can't keep it in their head. I 
haven’t seen that. 

Q. You stated that Mr. Millo comes into your flower 
shop every day at 10:00 o'clock? A. Between 10.00 and 


11:00. 


6a 
Ind ct mé nt 


Q. And у 
at 11:00 on th 

Q Whe n were 
remember. 


Q. I 


before 


fiancee 


А 11? 
) YUU 


00 to 11:00? A. I seen 
here, and my store 
‘kman Avenue where 


o nim. 


an envelope for 


velope with 


it to Mr. Millo? 


А, Not that 
Q. Direct 


vou ever leit y ‚wor 


1974, have 
in an envelope and directed your 
girl to give it to Mr. Millo? A. To my girlfriend? 

To a girl working in your store? A. No, 
. Never? A. Not that I remember. 
d Would you ren | 


t? ^. Oh 


fi. 


` 


omething like that if you 
1, yes, | I just don’t remember, 


policy work on the counter of 


A. No 


Ta 
Indictment 


Q. Have you ever left gambling work on the counter 
of your store for Mr. Millo? A. No. 

Q. Have you ever given any type of garıbling work 
in an envelope to Mr. Millo at your store? A. Never 
happened. 

Q. That never occurred? 

* . 

Q. Have you ever taken policy bets yourself? A. No, 
I haven’t. 

Q. Never? A. No. 

б . - ° . 

Q. Mr. Ceccolini, you stated that Joe Millo comes into 
your flower shop at ten to eleven every day. right? A. 1 
would say every day. He might miss a day or two, but 
I would say every day. 

Q. On the week days or on the week ends as well, 
every day that it’s open? A. Yes, every day that it’s open, 
I would say. I mean, I didn't see him yesterday at all. 
I don’t think I seen him Saturday. 

Q. But generally he comes in at least—A. He does. 

Q. —for example, five times a week? A. I would say. 

Q. Either from ten to eleven or then to 10:30? A. 
Yes, I would say. 

Q. How long has this been going on, years? A. I 
would say so. I mean, a couple of years, at least. 

Q. A couple of years this has been going on? A. Yes. 

Q. And you've stated that the only purpose of those 
meetings is for hini just to say hello? A. Well, to come 
in and say what’s new, talk to me, what new. 

Q. He never discusses his gambling business with you? 
A. No, not at all. 

Q. And he never picks up policy work from you? 
A. Not at all. 

Q. Has he ever come in any other time besides ten 

10:30. into your flower shop? A. T was ı king the 


Q. Gene 
Right. 


nd 


A 


} 


Gud od 


NO. I don't 


is 9:00 o'clock. 


wanted coffee. 
period? A. 


e vears. 


opping in at parti- 


' other 
minutes. 


+ 11 2 
ак to me. 


din them. Are 
U you? A. No. 


policy work to you? 


1, . ` 
nev are 
that come 


& 10 of 


in a 
paper. 


papers, have you heard 


0 


Ma 


gambling operation? 


ating a gambling opera- 


A. No, I don't. 
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papers, you 


a gambling 


A. I seen 
front of a garage 
on Beekman 


into your flower shop 


you, apart from Mr. 
something, sir? 


say A. I just want to 


me questions about people 
knowing about thi that other people do. In Tarry- 


town there's 4,000 people, and vou can't breathe unless 


knows what's going on. 
that you know certain things. The 
to know how vou know it. A. Oh, oh, 


good when you say, I know 
I know it. A. I’ve heard 
the business. I heard 
you who told me, be- 
cause 1 can't even 
Q. Nobody else has com ito your flower shop and 
taken bets from 
the defendant, Ralph Ceccolini, 
Counts One and Two), was, as 
knew, untrue. 


States Code, Section 1623) 


PAUL J. CURRAN 
United States Attorney 


10a 


Transcript of Record of Proceedings 
Dated February 10, 1976 


re r ГІ Iy TIT 
TED STATES DISTR 


lla 


Transcript of Record of Proceedings 


(Dated February 10, 1976 


The defendant duly waived h 
in addition, did not request the 
as provided for on Rule 


case presents significant legal questions which could 


i í 


ж reviewed if a general finding were made, the С 
it appropriate to set forth its findings 
the basis of all the evidence prese nted before n 
I find the defendant Ceccolini guilty of the crimi 
charged in Count 1, and not guilty of the crime charged 
in Count 2. 


The defendant made a motion fo! 
and I assume that would also inciude a ion now 


this time to set aside the verdict of guilty 1 Count 1 
Mr. Aurnou: Yes, your Honor 


The Court: The indictment charges the 
with committing perjury as set forth before in Count 
1 in testifying that he never took policy bets [3] at 
his flower shop in North Tarrytown, New York, Í 
Francis J. Millow, and that he did not know that Hanl 
Succi, in Count 2, was involved in gambling operations 


forth in my finding of guilty on Count 1, | 


that contrary to his sworn grand jury testimony 


g 
that the defendant Ceccolini placed and took policy be 
for Millow 


This finding is based upon the testimony of Loi 
Hennessy, an employee of Ceccolini's flower shop in 1974, 
who stated that she observed customers in the shop plac 
policy and football bets with Ceccolini, and that 


these bets were later turned over to Millow 


Hennessy" 


trial. 


though 
rovernment 


reasonable 


conviction 


] arises from the íact that 
about Ceecolini's gambling 
ly to the 
illegal 


arch described 


at length in his testimony at 


arch to be illegal, and I be- 


vernment tacitly agreed to this conclusion. 


I asked counsel to address in post trial 


whether that illegal search taints Lois 


ony and requires its exclusicn from the 


1 


This finding is based on my 


vernment has not sustained [6] its 


n December 


l 


as under 


"s knowledge 
to the 


in- 


Lois Hennessy 


ady under sur- 


liscovered her 


his trial with- 


y, special agent 

had already stated 

it Lois Hennessy came 

‚ December 18th incident 

| she was an em- 

the illegal search 

source of the govern- 

Hennessy would be an im- 

's gambling activities, and 

prior to the rch t! p rn “s attention had 
not focused her in that capacity. 


poss1bDi perhaps even probable, 


have interviewed Miss Hennessy later 


oa 


t of het rd of Proceedinas 


d Febr ary 10 776 


terviewed by the FBI 
employees were subsequently 

fore the grand jury, it i 
would have focused on 


it not for 


he government’s assertion 

the illegal search is purged 

y testimony would have been 

by the FBI must fail. [8] In order 

table discove: y exception to the exclusionary 
» government claims this Circuit has adopted 
States \ + ley, 189 F.2d 33. to be appli- 
ted evidence discovered must be evidence 
rality would be the normal output 


UE 


"пр lawful investigation. 


Here the government has failed to show by the fair 
preponderance of the evidence that Lois Hennessy's 
knowledge: f Ceccolini’s gambling operations and her 
wililngness to cooperate with the FBI w the normal 
he investigation which was in progress at the 

ıl search. Therefore, even if the Falley 

| the Second Circuit's long-standing re- 

bl ‘ry rule announced in 

F.2d 486, it cannot be 


lat tne 


he - " 
педга al 


Honor 


was 


and 
I 


mean to 


ıld precede 


Transcript of Record 
(Dated F« hr (ary 


[11] * * + 


The difference, of course, is one of substance 


1 


client in terms of double jeopardy. For that reason, 
vour Honor, and only for that reason, and respectfully 


I would ask you for a clarification, if I may. 


The Court: t is my recollection that during 
course of the trial the government counsel conceded 
the search was illegal. You weven’t there, I know 


were you there? 
Mr. Abzug: Yes, I was, your Honor. 
The Court: Excuse 


I thought you had conceded— 


Mr. Abzug: We didn’t concede it, but your Honor 
made a finding the search was illegal during the course 


of the trial. 


The Court: I think that has been taken care of, Mr. 


Aurnou. 


Mr. Aurnou: I realize it 
you consider seeing Mr. Abzug and т) 


for just a moment? 


The Court: No. J don’t think it is necessary. 


Mr. Aurnou l am concerned only with the clarifi- 


cation of the order in which your Honor wishes these to 
be recorded, and I mean—it may be just my confusion, 
your Honor, as I say—if that is so I [12 apologize 
but the problem I have is one of substance. 
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I would гай 
Mr. Aurnou: Very well. 


The Court f vou want to submit anything addi- 
tional on it Vou ar welcome to do it. As you Can see 


I could have rendered a general verdict. 


Mr. Aurnou: I understand that, and that would have 


in effect had the double jeopardy effect. 


NT 4 1 ht k: ` “ th PI . 1 «за 
NO, | thought this was the appropriate 


way to see whether or not the determination which 1 
1 


had made as to the inevitable-—— 
Mr. Aurnou: On the inevitable discovery rule, your 
Honor? 


The Court: Yes. 


Mr. Aurnou: 1 certainly take no quarrel with your 
Honor's ruling. I would only point out to you the reason 
for my inquiry was that the unusual procedure in this 
case resulted from the fact that the government did not 
disclose the existence of the search, and ordinarily that 
matter would have been covered either at a hearing just 
prior to the trial, as your Honor customarily would, ог 
even prior to that, and to have the ruling on the merits 


The Court: I excluded what were the results [13] of 
the search. There is no doubt that I excluded the results 


of the search. 


Mr. Aurnou: I am very articulate this morning, 
but I am suggesting if I understood your Honor cor- 
rectly—— 


wnen 


хеагеп 


testimony 


stood your Но )) 


Honor would rende 


the decision that 
regard 


would provi 


“pon 1 


the procedure th 


Aurnou: 
I as ` 
1 you have. 
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My position, just so it is on the recora, is if my e 


the envelope suppressed, and the 


were entitled to have 
testimony of Lois Hennessy, and the nature of your 


reason for setting aside the verdict, then he would have 
law not to have had the 


been entitled as a matter of 


testimony heard. 


The Court: I don’t see how I could have passed upon 
admissibility of Lois Hennessy’s testimony until 1 
I certainly could 


+ 


1 all the testimony at the trial. 
have passed, and did pass, upon the suppression of the 


fruits of that illegal search by the Tarrytown authori- 
j If you want to submit anything further to me, 


ties. 


you do it. 


1 


Mr. Aurnou: I appreciate that. sir. 


oo. 
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GAGLIARDI, D. J. 


The defendant 1 


his courts decision 
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conviction aller a 
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round 


( eecolini 
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guilty, even though that findir.; was 
lini's motion is denied. 


In light of the serious legal issues raised by the 
motion to suppress—particularly on the question of taint 
—it was this court’s explicit intention that the govern 
ment have the right to appeal an adverse decision on 
that issue. 18 U.S.C. x 3731 clearly contemplates that 


the government be permitted to appeal trial court rulings 


which do not place a defendant in double jeopardy. Her 
Ceccolini was found guilty on the basis of all the evi- 
dence presented to this court. His conviction was set 
aside because evidence adduced at trial indicated that 
the testimony af the government’s key witness was tainted 
by an illegal search. The hearing on the motion to 
suppress was consolidated with the trial for the con- 
venience of the court, counsel and the witnesses, without 
objection by Ceccolini. Furthermore in this case the 
issue of taint was sufficiently uncertain that had there 
been a jury trial, the court would have let the Hennessy 
testimony go to the jury and then ruled on the motion 
to exclude it in the event Ceccolini were convicted. 
Under those circumstances, the government would then 
have had the right to appeal this court’s ruling. There 
is no reason why the government should be deprived of 
this opportunity because the case was tried without a 
jury. 


The procedure followed here is exactly that which 
was followed by the court in United States v. Highfill, 
334 F. Supp. 700, 762 (E.D. Ark. 1971). It is fully 
consistent with the reasoning in recent Supreme Court 
decisions on double jeopardy. United States v. Jenkins, 


So Ord red. 
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